THE SERBIAN ARMED FORCES AS A FACTOR
OF INTERNATIONAL COOPERATION
AND EUROINTEGRATION

Iris Bjelica Vlaji¢”

Jocmassrben: 21. 09. 2021. Jesuk pada: EHrneckn
Kopuzosano: 30. 09. 2021. Tun pada: OpurHanHu Hay4Hu pag
lpuxeaheH: 03. 10. 2021. DOI 6poj: 10.5937/vojdelo2103181V

By concluding international agreements in the field of security and
defence, the Serbian Armed Forces become a factor of international
cooperation, which imposes certain responsibilities on the state and, in a
special way, regulates the international legal position of their members. The
paper presents the origin and development of the idea of the Common
European Security and Defence, the obligations of the Republic of Serbia
and the national legal framework that regulates this field.

The goal of the EU Common Foreign and Security Policy, establis-
hed by the Maastricht Treaty, is to preserve peace and strengthen in-
ternational security in accordance with the principles of the United Na-
tions Charter. To achieve this goal, the Common Security and Defence
Policy has been developed, with the Union taking the leading role in
peacekeeping operations and conflict prevention.

The analysis of the content of national and international acts shows
the evolutionary development of the idea on the existence of collective
security, the acts for its implementation and the conditions necessary
for the successful execution of the set tasks have been developed.
Furthermore, comparative and historical methods have been used, as
well as the method of deduction.

It can be concluded that the new field of integration in Europe requires
that the armed forces of the member states gain a role in international
relations by initiating a series of institutional reforms and a change in the
understanding of the social role of the military. International military
engagement at regional and global level, along with bilateral cooperation,
is a means of eliminating threats to national security while strengthening
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the capabilities of the national defence system. It is necessary to meet
strict conditions for such engagement to be legitimate.

Key words: Common Security and Defence Policy, European Union,
Serbian Armed Forces

Introduction

he European Union (EU) was created on the idea of the economic development

of the member states, which makes it difficult for those states to decide on
integration in the fields that are traditionally related to sovereignty, so the Common
Security and Defence Policy (CSDP) is the youngest in relation to other policies.

The idea of the collective security is not new, but it gained its momentum after the
Second World War and the adoption of the United Nations Charter. The first goal of the
United Nations is to maintain international peace and security. For such purpose, it is
allowed to take effective collective measures to prevent and eliminate threats to peace
and to suppress acts of aggression or other violations of peace, when this cannot be
achieved by peaceful means, and in accordance with the principles of justice and
international law. At the invitation of the Security Council, all members of the United
Nations undertake the obligation to put their armed forces, assistance and benefits
including the right of passage, necessary for the maintenance of international peace and
security, at their disposal. When the Security Council decides on the use of force, it shall
invite the member state not represented in the Council to participate in making the
decisions related to the use of that member's contingent of the armed forces. The
Charter provides for the establishment of the Military Staff Committee to give advice and
assistance to the Security Council on all issues related to the military needs. The Military
Staff Committee is composed of the Chiefs of Staff of the permanent members of the
Security Council or their representatives. The membership in the United Nations does
not forbid the regional association of its member states with regard to the common
defence policy. Invoking this authority, after the end of the Second World War, on several
occasions, attempts were made to organize European states in terms of the common
defence policy, but they were not very successful.

The end of the Cold War and the dissolution of the SFRY showed that Europe is
unprepared to successfully resolve crisis situations and that it is necessary to create
a framework within which European armed forces can be engaged at regional level.

The Western European Union (WEU) has been a place of consultation on security and
defence issues in Europe since its establishment. Within it, the European Security and
Defence Identity (ESDI) began to develop, which, in 1999, was transformed into the
European Security and Defence Policy (ESDP). The signing of the agreement known as
the "Petersberg tasks" of the Western European Union Council in 1992 foresaw three
situations in which the armed forces could be used: humanitarian and rescue missions,
peacekeeping tasks and the use of force in the event of a crisis.
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The coming into force of the Amsterdam Treaty in 1999, among other things, led
to the establishment of new structures and tasks for the EU — the Common Foreign
and Security Policy. The military tasks that the EU can undertake have been defined
and the possibility of developing its future defence policy has been indicated, leaving
a possibility that the members take a common position regarding security challen-
ges. The most significant contribution of the Amsterdam Treaty to the Common Fo-
reign and Security Policy is the introduction of the institution of the EU High Repre-
sentative for Foreign Affairs and Security Policy. At the meeting of the European
Council in Cologne, the members stated that the EU should have military capacities
in order to respond to international crisis on its own. Institutional reforms have also
been proposed.

The Lisbon Treaty is an amendment to previous treaties. It is important because
it contains provisions related to the Common Foreign and Security Policy. The High
Representative has also been given the function of the Vice-President of the Euro-
pean Commission and the Chairman of the Foreign Affairs Council. These two diffe-
rent functions provide the possibility to use all the necessary EU funds in resolving a
crisis.

The EU Common Security Policy
and the Republic of Serbia

The process of accession of the Republic of Serbia to the European Union is ta-
king place gradually, with the opening of 35 chapters in which the progress that the
candidate state has made in certain fields is evaluated. In Chapter 31, one of the
aspects of harmonization is related to the participation of the candidate in the Com-
mon Defence Policy of the Union: harmonization of Serbian legislation with the EU
law, active participation in the EU missions, as well as contribution to building com-
mon security capabilities and maintaining common security in Europe.

The Common Security and Defence Policy is what emphasizes the supranational
identity of the Union because it is not only a simple sum of its members, but also a
special participant in international relations and a signatory of international agree-
ments. By starting independent military missions, the Union becomes a recognized
participant at the international scene, but the emphasis shifts from defence to the
field of international or regional security.

The youngest common policy of the Union differs from other policies because for
its implementation there are no directives that need to be incorporated into national
legislation, but it approaches the previously adopted goals and contributes to their
implementation. The participation of the Serbian Armed Forces members in the mis-
sions that the EU has in the world is an important element of statehood. The Armed
Forces get a double role: the first is the justification of their engagement outside na-
tional borders, and the second is a means of foreign policy because it crosses the
path from defence tasks to a means of preventing conflict and resolving a crisis.
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International legal framework

The European Union Treaty, in the section on the Common Security and Defence
Policy, defines crisis management operations as civilian and/or military operations
taking place outside the Union borders in order to maintain peace, prevent conflict
and strengthen international security in accordance with the principles of the United
Nations Charter. The tasks covered by these operations are classified: joint disar-
mament operations, humanitarian and rescue tasks, military counseling and assis-
tance, conflict prevention and peacekeeping, forces tasks in crisis management in-
cluding peacemaking and post-conflict stabilization.

In 2013, the European Defence Agency (EDA) signed the Administrative Cooperation
Agreement with Serbia, which enables the participation of the Republic of Serbia in the
EDA projects and programmes. The same agreements have been signed with Norway,
Switzerland and Ukraine. The participation in these operations of the Union imposes on
the Serbian Armed Forces members the obligation to respect the principles of
international law, and also the agreed scope of authority under the treaty. None of these
treaties can affect the rights and obligations of the contracting parties under other
international treaties and instruments establishing international courts and tribunals. The
Republic of Serbia has regulated the participation of the armed and other defence forces
in the EU missions by accepting the model of the provisional agreement, which regulates
this matter in a general way.1 In addition to this international agreement, for the status and
position of the Serbian Armed Forces members who participate in crisis management
operations of the European Union, the agreements that the Union concludes with the host
country are also important. The states whose members participate in an operation reserve
the right to exercise criminal and disciplinary jurisdiction over their members in the territory
of the host country in accordance with national law.

The participation of the Serbian Armed Forces members in the EU military crisis
management operation is carried out on the basis of the decision of the Council and
subsequent amendments. Serbia has the same rights and obligations regarding the
everyday management of that operation as the member states of the European
Union that participate in it. The senior military representative represents the Serbian
contingent in the EU military crisis management operation. He will consult with the
EU Force Commander on all issues affecting the operation and will be responsible
for everyday discipline of the Serbian contingent. Through him, the Republic of Ser-
bia will timely inform the Commander-in-Chief of the EU Operation about any change
in its participation, and the Commander-in-Chief of the EU Operation can, after con-
sultation with the Republic of Serbia, request the withdrawal of its contingent at any
time. Although the personnel deployed by the Republic of Serbia performs its duties
and acts solely in the interest of the particular EU military crisis management opera-

' The agreement between the European Union and the Republic of Serbia, which establishes
the framework for Serbia's participation in the European Union crisis management operations, was
signed on June 8, 2011, and came into force on August 1, 2012.
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tion, during the mission, all forces and personnel participating in that EU operation
will remain under the full control of their national authorities, and they will transfer
operational and tactical command and/or control of their forces and personnel to the
Commander-in-Chief of the EU Operation, who has the right to delegate his powers.

The participation in the EU operations implies costs that are distributed by the
participating countries including the Republic of Serbia. The exception are the costs
of the EU operations, which have the military or defence implications.

National legal framework

The National Security Strategy of the Republic of Serbia emphasizes that, while
respecting the interests of preserving its own territorial integrity and sovereignty, the
Republic of Serbia, to the greatest extent, harmonizes its foreign and security policy
with the EU positions and actions in all major global, European and regional issues.
Through the European integration process, Serbia expresses its readiness to build
the capacities and capabilities of the national security system, in accordance with the
standards and obligations arising from the European Security and Defence Policy.
Therefore, the National Security Strategy of the Republic of Serbia is harmonized
with the EU Security Strategy and it identifies challenges, risks and threats to the
security of Serbia, especially in the regional and national context.

The Constitution, as the highest legal act, contains the provisions related to the
Armed Forces. It provides for civil and democratic control of the Armed Forces, and
also their use outside the country's borders. Such a decision is made by the National
Assembly at the proposal of the Government. The decision of the National Assembly
on the deployment of the Armed Forces and other defence forces states the name of
the multinational operation, the mandate and the total number of the Serbian Armed
Forces members who can be deployed in those operations. This body, at the propo-
sal of the Government, decides on the continuation of deployment, i.e. withdrawal of
the Serbian Armed Forces members from the multinational operation before the ex-
piration of the mandate in case of its change. On the basis of the decision of the Na-
tional Assembly, the Government adopts the Annual Plan for the implementation of
the deployment of the Serbian Armed Forces and other defence forces in multinatio-
nal operations, and the President of the Republic makes a decision to deploy the
Armed Forces members in accordance with the Assembly decision.

The Law on Defence stipulates that the defence of the Republic of Serbia is con-
ducted, among other things, through the participation of the defence forces in multi-
national operations and through cooperation with international organizations and
institutions, and establishes the obligation of the Serbian Armed Forces members
and other defence forces to comply with the rules of international humanitarian law
and international standards on the use of force. The character of the obligation is
absolute, and the obligation is always valid and in all circumstances, regardless of
whether it is a combat or non-combat operation.
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The Law on the Serbian Armed Forces, defining the term armed forces, defines
in Article 2 that they perform their tasks in accordance with the principles of interna-
tional law that regulate the use of force.

The Law on engagement of the Serbian Armed Forces and other defence forces in
multinational operations outside the Republic of Serbia borders regulates the en-
gagement and preparation of the Serbian Armed Forces for performing missions and
tasks in maintaining security and peace in the world and providing humanitarian as-
sistance to other countries in crisis situations, as well as all issues related to that. Apart
from it, the issue of the engagement of the Serbian Armed Forces outside the country's
borders is regulated by concluded international agreements in the field of security,
defence and military cooperation, as well as regulations governing the competences
and work of other defence forces. Exceptionally, the Government can approve the
participation of other defence forces in humanitarian operations not defined in the
Annual Plan, such as in the case of immediate alleviation of the consequences of
large-scale natural, technical and technological and environmental disasters, as well
as providing assistance to civilian authorities in crisis situations. In order to more
efficiently plan, prepare, engage, reqularly rotate, withdraw and other activities of the
Serbian Armed Forces members, in accordance with the national, security and
defence interests of the Republic of Serbia, the Government establishes the Body for
the Coordination of Affairs and the Direction of Activities in relation to the participation
of the Serbian Armed Forces and other defence forces in multinational operations.?

Responsibility during multinational operation

The Serbian Armed Forces and other defence forces’ personnel only, having
completed training in the country or abroad, in possession of relevant training certifi-
cate for participation in multinational operations, may be deployed in multinational
operations because participation in such operations is specific and requires a particular
specialty. For every participation of the Serbian Armed Forces members and other
defence forces in multinational operations, the rules of engagement prescribed by the
United Nations, the European Union or other collective security systems for a specific
multinational operation shall be used, provided they do not contradict the principles
defined in Article 3 of the Law on engagement of the Serbian Armed Forces in
multinational operations. In case of declaration of war or the state of emergency, the
Serbian Armed Forces personnel shall not be deployed in multinational operations until
the state of war or the state of emergency has ceased to be in force. The exception
are operations to alleviate and mitigate the consequences of natural disasters,
technical and technological accidents and other accidents that endanger the health
and lives of people, material goods and the environment by their scope and intensity,

2 The Body for the coordination of affairs consists of representatives of the Ministry of Foreign
Affairs, the Ministry of Defence, the Ministry of Interior, the Ministry of Finance and the Ministry of
Health, and, if necessary, other competent bodies.
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and which cannot be eliminated by engaging the authorities of the state on whose
territory the event occurred. The consent of the host country would be conditio sine
qua non for the participation of the Serbian Armed Forces members in a multilateral
operation. In the case Nicaragua v. the United States, the International Tribunal gives
priority to the sovereignty of the state and recognizes the principle of non-intervention
as one of the principles of customary international law, stating that respect of
international sovereignty is the basis of international relations. The principle of non-
intervention was further confirmed by the Declaration of Seven Principles adopted by
the UN General Assembly in 1970. In that sense, the issue of initiating humanitarian
actions without the consent of the state on whose territory they are carried out raises
the question of respect of the principle of sovereignty, and thus the violation of
international law. Although there are claims that the condition of obtaining the consent
of the host country can be ignored during humanitarian operations because it is not a
military but assistance rendering operation, the border has been clearly drawn.?
Humanitarian military intervention is intervention based on various political, strategic or
security motives of the intervening states, which aims to prevent or stop human rights
violations or the suffering of civilian population at war or in peacetime.4 Therefore,
unilateral humanitarian intervention of one or a group of states is not legal if there is no
consent of the state on whose territory it is conducted and the Security Council, no
matter how much the reason for intervention seems to be just.

The Serbian Armed Forces members who are engaged in multinational operations and
participate in activities are obliged to act in accordance with the Constitution of the Republic
of Serbia, law, decisions of competent bodies, principles of international law on the use of
force and rules of engagement adopted for a specific multinational operation. The
Constitution of the Republic of Serbia emphasizes that generally accepted rules of
international law and ratified international agreements are an integral part of the Serbian
legal order and are directly implemented. The rules of international law governing the use
of force in international relations are contained primarily in the United Nations Charter and
customary international law. It should be noted that the Political and Security Committee,
the body that conducts political control and strategic direction of crisis management
operations, adopted in 2005 the code of conduct in the Common Security and Defence
Policy operations, which are not legally binding acts in the EU legal system, but serve as
guidelines for the implementation of the rules. The code states that the European Union
personnel must implement the rules of international law, including, when applicable,
international humanitarian law, i.e. the rules used during an armed conflict.

The United Nations General Assembly also declared the responsibility of the
state for internationally illegal acts by adopting the resolution stating that every act of

3 The 2005 UN General Assembly World Summit states that it is the duty of each state to
protect its citizens from genocide, war crimes, ethnic cleansing and crimes against humanity and
approves the intervention of the international community to provide such protection if the state
itself cannot or does not want to do it.

* The definition of humanitarian intervention of the Institute for International Affairs of the
Kingdom of Denmark has been used.
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the state contrary to international law has the international responsibility of the state
as the consequence. An illegal act of the state means an action, which consists of
doing or not doing, that can be attributed to that state according to international law,
and represents violation of its international obligations. The qualification of a certain
act as contrary to international law is performed according to the rules of internatio-
nal law and that qualification is not affected by its legality according to the rules of
national law. According to international law, an act of the state shall be: if a state
body or other persons or bodies authorized to exercise elements of the state power
act in their official capacity, even if they exceed their powers or act contrary to given
instructions; if a person or a group of persons acts according to the instructions of
the state, or is under its management or control; if persons or groups of persons
actually exercise elements of the state power, in the absence or due to the omission
of the official authorities, and under circumstances which require such exercise of
authority. The circumstances that exclude illegality are valid consent of the state,
self-defence and an act of countermeasure to the extent that it has been taken aga-
inst that state. The responsible state has the obligation to fully compensate all mate-
rial and non-material damage caused by an act contrary to international law. Full
compensation for damage caused by such an act may be given in the form of resti-
tution, financial compensation or satisfaction, either individually or together.

Among the rules of international law that have to be respected are the provisions
of the European Convention on Fundamental Rights and Freedoms. Namely, the
European Court of Human Rights, as the only authority competent to monitor com-
pliance with the Convention, has confirmed that the legal space of the Convention in
certain cases may extend beyond the territory of the Council of Europe member
states, i.e. when a member state, through its troops engaged in security operations,
exercised such authority and control over individuals that a connection has been
established between the competences of the member state and the controlled indivi-
duals. This position on the extraterritorial jurisdiction of the members of the Euro-
pean Court of Human Rights indicates that the obligation to respect and protect hu-
man rights is not excluded even when it comes to the activities of the state armed
forces in multinational operations outside the European contingent, which sets an
exception to the territorial validity of the Convention. During the mission outside the
borders of the Republic of Serbia, there is the responsibility of the state for all acts
performed in the territory of other state by its citizens, members of the mission.

The Court has also dealt with the issue of extraterritorial jurisdiction, i.e. the
responsibility of the state for the actions of its soldiers in the territory of other mem-
ber state, in the case of Pisari v. the Republic of Moldova and Russia, where it po-
inted out that when state troops are deployed in the territory of other state, the ex-
traterritorial force they use may be extended to the jurisdiction of the state in order to
include those affected by the actions of its troops.

In order to attribute the possible illegal behaviour of the soldiers participating in the
peace operation to the Union, it would be necessary to determine whether the
transferred degree of command and control is proportional to the degree of effective
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control. Namely, the Serbian Armed Forces members who participate in international
operations are still a body of the state of Serbia, while a certain degree of command
and control of that body has been transferred to the Union. The members of the Armed
Forces and other defence forces have to respect the rules of international law on the
use of force and the rules of humanitarian law. They are granted immunity from
criminal, civil and administrative jurisdiction of the host country, but are not exempt
from the jurisdiction of their own state and are subject to disciplinary, misdemeanour
and criminal liability for breaches of duty, in accordance with law and concluded
international agreements. It has already been said that during participation in
international operations, the Serbian Armed Forces members act as bodies of the
state of Serbia and that, according to the agreement with the European Union, they
remain under full command of national authorities even when the Union bodies have
operational control over their tasks. Thus, it can be concluded that there are grounds
for determining the responsibility of the state of Serbia for violations of international law
committed by the Serbian Armed Forces members engaged in the Union operations.

It should not be forgotten that international law recognizes the institute of individ-
ual criminal responsibility for acts classified as international crime that violate rules
based on values of general importance. Therefore, every state is given the right to
prosecute and punish the perpetrators of those illegal acts, regardless of whether
there is a territorial connection or a connection based on citizenship. This power is
extended to inspirers and ordering parties. It is unlikely that forces participating in
peacekeeping or crisis management operations will be ordered to commit crimes of
genocide or crimes against humanity. Individuals participating in those missions are
more likely to violate international humanitarian law and, in compliance with interna-
tional law, bear personal responsibility for a particular war crime.

While on a multinational mission, the members of the Serbian Armed Forces and other
defence forces are entitled to diplomatic and legal assistance and protection. Diplomatic
protection is a traditional institute of international law and means activities that the state
uses in exercising diplomatic protection and includes legally permitted procedures by which
the other state is informed of its views and requests. Over time, an individual has been
given the possibility to file certain petitions or lawsuits demanding respect of their rights.

During an operation, any interference in the internal affairs of the host country
and all other activities out of the approved mandate of the mission are prohibited.
The Republic of Serbia is obliged to respond to any lawsuits against a member of its
staff participating in the EU crisis management operations, and when its respon-
sibility is determined, it pays compensation.

Conclusion

After the Second World War, the integration processes that led to the establish-
ment of the EU began in Europe. Although the non-existence of the EU military force
has long been emphasized as evidence of its strength resulting from high-quality
normative activity, there is no doubt that the military force behind diplomatic means

189



VOJNO DELO, 3/2021

gives precedence in international relations. The military security and defence is de-
veloping in parallel with other integration in Europe. The coming into force of the
Lisbon Treaty from 2009 shows that the establishment of other bodies and initiatives
necessary for the further development of the EU has been provided.

The development of the Common European Security and Defence Policy is still
largely influenced by the NATO because 21 member states of the Union have the NATO
membership. The standards implemented by the armed forces of the members are the
NATO procedures and standards, which is what the EU members strive for. Setting
these standards as a strategic goal of the state contributes to the development of
operational capabilities of the Serbian Armed Forces as a whole, which guarantees the
efficiency and availability of units for carrying out missions in the country and abroad.

The European Union multinational operations may also include tasks involving
the use of force. Such a modality of action is provided for by Article 53 of the United
Nations Charter, which provides for the possibility for the Security Council to use
regional agreements or agencies to enforce coercive measures. The decisions of the
European Union Council that establish, initiate and regulate crisis management op-
erations always refer to the Security Council resolutions in the introductory part.

The engagement of the Serbian Armed Forces and other defence forces in inter-
national military operations is possible only in accordance with the Constitution of the
Republic of Serbia and international law. The decision is made for each operation with the
assessment that the participation of the Armed Forces in that operation is in accordance
with national, security, defence and foreign policy interests of the state, i.e. the country's
interest to contribute to security at the world, European or regional level taking care about
preserving international law and peace. In addition to these external elements important
for the country's international reputation, participation in missions has another important
aspect - personal experiences and knowledge that the Serbian Armed Forces members
acquire during mission, in contact with representatives of other countries.

During mission, adequate legal protection of participants in those operations and
compliance with contractual obligations regarding security risk assessment have to
be provided. If, within the time allotted for the conduct of an operation, the mandate
of the mission is violated, the security and defence interests of the state of Serbia
are seriously threatened, or the lives of the Serbian Armed Forces members are
endangered, or unacceptable risks and danger to their security arise, a decision on
their immediate withdrawal is made before the end of the activity to which they have
been sent. The decision on that is made by the National Assembly or, if not possible,
the President of the Republic on the basis of a proposal given by the Minister of De-
fence, after joint assessment with competent ministers.

Taking part in an international military mission shows how development and change in
modern political relations also affect the armed forces, whose traditional role as a country's
defensive force is expanding to preservation of the collective security of the wider
community. This requires adjustment to modern international and political relations, and
also constant improvement of personnel and technology in order to respond to challenges
while respecting all national and international rules governing this field.
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Summary

By concluding international agreements in the field of security and defence, the
Serbian Armed Forces become a factor of international cooperation, which
imposes certain responsibilities on the state and, in a special way, regulates the
international legal position of their members. The aim of this paper is to present the
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origin and development of the idea of the Common European Security and Defence
Policy (CSDP), the obligations on behalf of the Republic of Serbia and the national
legal framework that regulates this matter.

The goal of the EU Common Foreign and Security Policy (CFSP), established by
the Maastricht Treaty, is to preserve peace and strengthen international security in
accordance with the principles listed in the United Nations Charter. To achieve this
goal, the Common Security and Defence Policy has been developed, with the Union
taking the leading role in peacekeeping operations and conflict prevention.

The analysis of the content of national and international acts shows the evo-
lutionary development of the idea on the existence of collective security, the acts for
its implementation and the conditions necessary for the successful execution of the
set tasks have been developed. Also, comparative, historical and deduction methods
have been used during the preparation of the paper.

The conclusion is that the new area of integration in Europe requires that the
armed forces of the member states gain a role in international relations, initiating at
the same time a series of institutional reforms and a change in the understanding of
the social role of the military. International military engagement at regional and glo-
bal level, along with bilateral cooperation, is a means of eliminating threats to natio-
nal security while strengthening the capabilities of the national defence system, as
well. It is necessary to meet strict conditions for such engagement to be legitimate.

Key words: Common Security and Defence Policy, European Union, Serbian
Armed Forces
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